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DETAILED ACTION 

Receipt of response dated 3-15-07 is acknowledged. 
Claims 1-5 are pending in the instant application. 

Response to Arguments 

Applicant's arguments filed 3-15-07 have been fully considered but they are not 
persuasive. 

The following rejection of record has been maintained: 

Claim Rejections - 35 USC § 103 
The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

1 . Claims 1 -5 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over US 
6,726,729 (729) to Patel in view of US 5,474,578 to Chan et al ('578) or Chan in view of 
Patel or unpatentable over US 5,474,578 ('578) to Chan et al in view of US 6,010,990 to 
Rousso et al ('990) or '729 to Patel in view of '990 to Rousso. 

Instant claims are directed to a method of increasing the health and appearance 
of the hair and scalp by supplying oxygen directly to the scalp and hair, comprising 
wetting the hair, applying to the scalp and hair a shampoo having a pH of 8 to 1 land 
followed by applying to the scalp a conditioning cream containing 1 % to 4% hydrogen 
peroxide, wherein the pH of the scalp and hair remains at pH of 8 to 10. 

'729 teaches a method of permanently dyeing hair comprising subjecting the hair 
to a treatment wherein the hair is contacted with a freshly made mixture of ai) an 
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oxidative dye intermediate in a shampoo base at an alkaline pH and b) an oxidative 
compound in a shampoo or a conditioner base at acidic pH (col. 1 1, L 20-62; col. 12, L 
58 through col. 13, L 20 and example 1 in col. 14). 729 teach packing the above two 
parts separately in a kit and freshly mix before using or even mix on the scalp itself 
because the oxidizing part is unstable (col. 1 1 , 33-35). '729 further teach incorporating 
the claimed surfactants (col. 9-10). 729 teach that the treatment time varies between 10 
seconds to two minutes, thus suggesting that the oxidizing agent of part aii should be 
released within 10 seconds to 2 minutes. While 729 fails to teach the claimed 
conditioner cream, adjusting pH sodium carbonate (teaches sodium hydroxide -see 
example 1 ), 729 teaches the concept of applying a hydrogen peroxide containing 
conditioner base to the scalp after or along with a shampoo base, wherein the shampoo 
has alkaline pH. 729 does not teach the claimed limitation of maintaining the pH of the 
hair and scalp at an alkaline pH after applying the hydrogen peroxide composition and 
instead teaches that the part aii) is acidic. 

'578 teaches an erasable hair dyeing process comprising contacting hair with a 
dye present in a shampoo base that imparts a second color to the hair that already has 
a color and subsequently contacting alkaline peroxide (3% hydrogen peroxide), wherein 
the visual appearance of the hair color imparted by the dye is restored (abstract, col. 3, 
L 34-col. 4, L 60, example 5 in col. 8). Thus, both 729 and '578 teach hair dyeing 
compositions for imparting the desired color strength to the hair by applying hydrogen 
peroxide after the hair dyeing step, wherein the hair dye is present in a shampoo base. 
While 729 teach that the shampoo has an alkaline pH, '578 teach that the hydrogen 
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peroxide containing composition is in an alkaline pH. '578 further teach that hydrogen 
peroxide treatment imparts a visual appearance retaining the first color. Thus, in the 
absence of any unexpected advantage of maintaining the alkaline pH after peroxide 
treatment, it would have been obvious for one of an ordinary skill in the art at the time of 
the instant invention to adjust the pH of the peroxide containing composition to also to 
an acidic or an alkaline level and still achieve the desired hair color. 

Alternatively, '578 do not teach maintaining alkaline pH of the shampoo 
containing the dye. 

'990 teaches a hair shampoo or conditioner composition in the form of lotions, 
creams etc., wherein the composition has an alkaline pH of 8 to 10 (abstract, col. 2, L 
37-68, col. 3, L 10-40). The composition of '990 comprises surfactants (col. 5-6), 
cationic polymers etc (examples). It would have been obvious for one of an ordinary skill 
in the art at the time of the instant invention to adjust the pH of the shampoo and 
hydrogen peroxide containing composition of 729 or '578 because '990 suggests that 
the alkaline pH (8 to 10) imparts body, fullness and texture to the fine hair in a very 
short time i.e., one minute or less (last lines of col. 2). Thus, one of an ordinary skill in 
the art would have expected to increase visual and tactile properties of hair i.e., 
thickness and texture by adjusting the pH of the composition to an alkalinity. 

Applicant's arguments filed 3-15-07 have been fully considered but they are not 
persuasive. 
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Applicants' argue that in the instant invention, the health and appearance of hair 
and scalp are improved by directly applying oxygen to hair and scalp. It is argued that 
the two references US patents 6726729 and 5474578 use hydrogen peroxide for 
chemical reaction with dye stuffs (in hair dyeing) and is not the same as converting to 
oxygen without reacting with another compounds. It is argued that unlike the above 
patents, instant invention does not employ hydrogen peroxide to oxidize the dye. 
Applicants' arguments are not persuasive because instant claim recites that component 
c) is a conditioning cream and the phrase "containing" is interpreted as comprising, 
which allows for dye stuff of the prior art. Further, instant claims do not specifically 
exclude dyes or the oxidation of dyes in addition to supplying of oxygen. It is argued that 
US 6010990 uses high pH formulation and from the same product add a polymer to 
increase the diameter of the hair. It is argued that instant claims require one or more 
surfactants in combination with pH, which is not the same as the prior art because the 
prior art does not perform the second step as claimed. However, while the instant 
second step only requires applying a shampoo with a pH between 8.0 and 1 1 .0, instant 
claim does not exclude the presence of the polymer of the prior art nor the increase in 
the diameter. In fact, the latter effect is one of the advantages seen with present 
invention (described on page 2, lines 1-3 of instant disclosure). On the other hand the 
prior art references 5475578 and 6010990, both recognize the importance of alkaline 
pH (pH Of 8 to 10, within the claimed range) for imparting color (reads on instant 
appearance) and body as well as texture. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lakshmi S. Channavajjala whose telephone number is 
571-272-0591 . The examiner can normally be reached on 7.00 AM -4.00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward can be reached on 571-272-8373. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 



Application/Control Number: 10/675,871 



Page 7 



Art Unit: 1615 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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